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IN THE SUPREME COURT 
OF THE 
STATE OF UTAH 
RONALD VICKERY, : 
Plaintiff-Appellant, : 
Case No. 
vs. : 14432 
ROBERT KAISER, MARTHA KAISER, : 
STANLEY WADE, JANET WADE, and 
SHANGRI-LA GARDEN APARTMENTS, : 
Defendants-Respondents. : 
BRIEF OF RESPONDENTS 
NATURE OF THE CASE 
This is an action for unlawful eviction and 
detainer. 
DISPOSITION IN LOWER COURT 
On December 18, 1975, a jury trial was held 
in the District Court of Salt Lake County, Honorable 
Gordon R. Hall, presiding, in which the jury awarded 
appellant damages in the amount of $20,00 which were 
trebled pursuant to the provisions of the Forcible Entry 
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and Detainer statutes. < 
RELIEF SOUGHT ON APPEAL 
Respondent seeks affirmance of the judgment 
below. 
STATEMENT OF FACTS 
Appellant has failed to state clearly and 
completely the facts relevant to this appeal and a re-
statement of the facts is necessary. The parties will 
hereinafter be designated as they appeared in the trial 
court. 
On March 3, 1975, in response to plaintiff's 
failure to pay rent, a locking device was placed on the 
door of the plaintiffs apartment which prevented access 
to the apartment through the front door. While at work 
that date, plaintiff learned of the presence of the lock-
ing device and immediately telephoned the manager of the 
apartment complex, promised to pay his rent that evening, 
and asked the manager to remove the lock. Defendants 
removed the locking device on the afternoon of March 3, 
1975, prior to the plaintiff's return from work. 
On March 9, 1975, after plaintiff had failed to 
pay the rent due, the locking device was again placed on 
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the door. Without contacting defendants to arrange 
payment of rent or to request access to the apartment, 
plaintiff contacted his attorney who filed this action on 
March 14, 1975. [R. 1-5] 
In his complaint, plaintiff prayed for 
restitution of the premises and treble damages pursuant 
to the Forcible Entry and Detainer statutes and also 
sought compensatory and punitive damages for the tort of 
unlawful eviction, [R. 1-5] Defendants counterclaimed 
for rent due plus damages caused to the apartment by the 
plaintiff's two dogs. [R. 22-25] 
On May 8, 1975, the Honorable StewartM. 
Hanson, Jr., granted partial summary judgment in favor of 
the plaintiff and against defendants finding that defendants 
evicted plaintiff and detained the premises without 
complying with the provisions of the Forcible Entry and 
Detainer Act, Utah Code Ann. §78-36-1 et seer. (1953) 
[R. 27-28] The Court therefore held plaintiff was 
entitled to recover from defendants the damages, if any, 
he suffered as a result of the eviction and detainer, but 
reserved for a jury the determination of such damages, if 
any. [R. 27-28] 
-3-
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On December 18, 1975, a jury trial, the Honorable 
Gordon R. Hall, presiding, was held to assess the 
plaintifffs damages and to decide all issues relating 
to defendants1 counterclaim. Prior to commencement of 
trial, the Court on defendants' motion held that a 
recovery of damages for the tort of wrongful eviction 
would be duplicitous if the plaintiff also sought and 
recovered additional damages for unlawful eviction and 
detainer pursuant to the Forcible Entry and Detainer 
Act, Utah Code Ann. §78-36-1 et. sea. (1953). [R. 108-109] 
In particular, the Court observed that a recovery of 
punitive damages permitted for the tort of wrongful 
eviction would clearly be duplicitous since all damages 
awarded pursuant to the Forcible Entry and Detainer statutes 
are automatically trebled as a punitive device pursuant to 
Utah Code Ann. §78-36-10 (1953). [R. 108-109] The Court 
conceded that any other ruling would doubly punish the 
defendants for the same wrongful acts and result in a 
windfall recovery for the plaintiff. 
Accordingly, the Court required plaintiff to 
seek either damages permitted for the tort of wrongful 
eviction or identical damages, absent a separate punitive 
-4-
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measure, for eviction and detainer in violation of the 
Forcible Entry and Detainer statutes which would auto-
matically be trebled. Plaintiff elected to seek the statutory 
remedies whereupon the Court advised plaintiff's counsel 
that he was not to instruct or argue to the jury that 
exemplary or punitive damages were to be included in its 
assessment of damages. [R. 108-109] 
During the trial, plaintiff presented evidence 
.concerning the rental value of the apartment during the 
period of time he was denied access thereto, the damages he 
suffered as a result of inconvenience, mental suffering, 
embarrassment and loss of use of his personal belongings, 
general damages for violation of his legal right to be 
evicted only in accordance with the law, as well as other 
general damages, but at the close of his case he conceded 
he was unable to prove any special damages. [R. 115-116] 
At the conclusion of a full trial on the merits, the jury 
returned a unanimous verdict awarding plaintiff $20.00 
damages and, having found the issues in favor of defendants 
on the counterclaim, awarding defendants $330*00. [R 61-62] 
Plaintiffs motion for a new trial was denied 
on January 14, 1976, whereupon plaintiff filed a notice of 
-5-
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appeal on January 19, 1976. [R. 91; 96] 
Plaintiff raises two issues on this appeal. 
[R. 103] First, he contends the trial court erred by 
refusing to allow him an opportunity to recover damages 
for the tort of wrongful eviction, including a punitive 
award, in addition to damages for eviction and detainer in 
violation of the statutes which are trebled. Second, he 
maintains the Court refused to allow him an opportunity to 
seek general damages as allowed by the Forcible Entry and 
Detainer statutes. 
Plaintiff does not appeal from the judgment 
rendered on defendants* counterclaim, nor does he contest 
the sufficiency of the juryfs assessment of compensatory 
damages awarded as a result of his eviction and detainer 
from the apartment. 
ARGUMENT 
POINT I. 
PLAINTIFF*S APPEAL FROM THE UNLAWFUL 
EVICTION AND DETAINER JUDGMENT IS 
UNTIMELY AND MUST BE DISMISSED. 
Although the issues upon which plaintiff 
appeals are not clearly delineated in his Brief, he 
apparently contends the Court denied him the right to 
-6-
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seek general damages in the statutory unlawful detainer 
action plaintiff presented to the jury. [R. 103] The 
Record actually reveals, however, that plaintiff's 
attorney argued to the Court in response to a motion for 
a directed verdict that he presented evidence of general 
damages and "substantial proof as to the inconvenience and 
suffering Mr. Vickery went through." [R. 117} 
In addition, plaintiff suggests in his Brief 
that he is entitled to recover punitive damages as a part 
of a statutory unlawful detainer action and that such 
exemplary damages should be trebled along with compensa-
tory damages pursuant to Utah Code Ann. §78-36-10 (1953). 
To state such a proposition is to refute it. 
In any event, since plaintiff failed to 
perfect his appeal within the time required by the Forcible 
Entry and Detainer statute, the Court is without jurisdiction 
to consider any issues of purported error concerning the 
sufficiency or correctness of the jury's verdict rendered 
below. 
The time for taking an appeal in a forcible 
entry and detainer suit is governed by Utah Code Ann. 
§78-36-11 (1953), which states: 
-7-
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Either party may, within ten days, 
appeal from the judgment rendered. 
In Coombs v, Johnson, 26 Utah 2d 8, 484 P.2d 
155 (1971), the Court dismissed an appeal from an unlawful 
detainer action holding that the Court is without jurisdic-
tion to entertain such an appeal not filed within the time 
period prescribed by §78-36-11. See also Madsen v. 
Chournos, 102 Utah 247, 129 P.2d 986 (1942); Brandley 
v. Lewis, 97 Utah 217, 92 P.2d 338 (1939) and Hunsaker 
v. Harris, 37 Utah 226, 109 P. 1 (1910). 
In this action, the jury's verdict was rendered 
and the Clerk of the Court signed and filed the judgment 
in accordance with Rule 58A, Utah Rules of Civil 
Procedure, on December 18, 197 5. [R. 86a] Since plaintiff 
failed within ten days to file a notice of appeal or to 
file any other pleadings allowed by Rule 73 (a), Utah 
Rules of Civil Procedure, staying the running of the time 
period, plaintiff failed to perfect a timely appeal. 
Accordingly, the Court is without jurisdiction 
to consider plaintiffs appeal from the judgment rendered 
on his statutory claim for unlawful eviction and detainer. 
-8-
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POINT II. 
THE TRIAL COURT DID NOT ERR IN REFUSING TO 
ALLOW DAMAGES FOR BOTH THE TORT CLAIM 
AND THE STATUTORY CLAIM. 
The plaintiff initiated this action because 
defendants wrongfully dispossessed him of his apartment 
by placing a lock on the door that prevented access to the 
premises. The trial court correctly held plaintiff was 
entitled to recover damages for this eviction and detainer, 
but plaintiff could not recover duplicitous damages for 
the same misconduct. Duplicitous damages would necessarily 
result if plaintiff were entitled to recover on both a 
tort claim and a statutory claim. 
In the absence of a statute to the contrary, 
English and American courts have historically recognized 
and upheld the right of a landlord to expel an occupant 
from a wrongful possession without being liable for damages 
in tort, so long as no breach of the peace or force against 
the tenant is employed. See Freeway Park Building, Inc. 
v. Western States Wholesale Supply, 22 Utah 2d 266, 451 
P.2d 778 (1969) and authorities cited therein. It was 
not until legislative enactments repealed the common law 
right of a landlord that the Courts by judicial fiat 
,' -9-
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created the tort of wrongful eviction. As the Court stated 
in Buchanan v. Crites, 106 Utah 428, 150 P.2d 100 (1944), 
recognizing the tort of wrongful eviction for the first 
time: 
The Forcible Entry Statute expressed a 
policy that no person should enter by 
force, stealth, fraud or intimidation, 
premises of which another had peaceable 
possession. This had the effect of 
taking away the common law right of a 
landlord to possess his own property by 
no more force than was necessary and 
left the one againstwhom force was used 
to pursue his common law action. 
150 P.2d at 103. 
The tort of wrongful eviction is therefore 
dependent upon the legislative enactment and is intended 
solely to compliment the public policy pronounced by the 
legislature by providing an alternative means to effectuate 
its purpose. Both the tort of wrongful eviction and the 
statutory remedy for forcible entry and detainer serve the 
identical purpose of allowing a person in actual peaceable 
possession, whether entitled to it or not, to enforce his 
right not to have his possession disburbed other than by 
legal process. King v. Firm, 3 Utah 2d 419, 285 P.2d 
1114 (1955); Peterson v. Piatt, 16 Utah 2d 330, 400 P.2d 
507 (1965). Neither remedy is exclusive, but combined, 
they are clearly duplicitous. v 
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In addition to providing a means by which a 
person unlawfully dispossessed may obtain restoration 
of the premises, the Forcible Entry and Detainer statutes 
provide a civil remedy for recovery of all damages 
occasioned to the plaintiff and impose a punitive measure 
against the guilty party. Utah Code Ann. §78-36-10 (1953), 
states, in its relevant part: 
The jury, or the court, if the proceeding 
is tried without a jury, shall also 
[in addition to restoring the premises or 
declaring a forfeiture of the lease or 
agreement] assess the damages occasioned 
to the plaintiff. . . by any forcible or 
unlawful detainer. . . alleged in the 
complaint and approved on the trial, and 
find the amount of any rent due . . . and 
the judgment shall be rendered against the 
defendant guilty of . . . forcible or 
unlawful detainer, for the rent and for three 
times the amount of damages thus assessed. 
In Forrester v. Cook, 77 Utah 137, 292 P. 206 
(1930), the Court, in an effort to define to a limited 
extend what is included within the term "damages" as used 
in the Forcible Entry and Detainer Act, stated: 
The plaintiff is entitled to recover such 
damages as are the natural and proximate 
consequences of the unlawful detainer. 
Clearly the loss of the value of the use 
and occupation of the premises, or the 
rental value thereof, during the period 
when the premises were unlawfully withheld 
from the plaintiff, is a damage suffered 
by her. 292 P. at 214. 
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Accordingly, a tenant wrongfully dispossessed 
may, as the plaintiff did in this case, rely upon the 
statutory cause of action to recover all damages naturally 
and proximately caused as a result of the defendants 
wrongful acts. As the Court stated in the closely 
analogous case of Peterson v. Piatt, supra, where the 
tenant was locked out of the building he leased from the 
defendant: 
Such forcible entry and detainer statute 
creates a right in a person who is in 
actual peaceable possession of such real 
property to a cause of action against a 
person who, in his absence, and without 
legal process, by force, stealth, or fraud, 
takes the possession of such property 
from him. 400 P.2d at 508. 
In addition to providing a means for recovery 
of all compensatory damages, the statute also entitles an 
injured party to recover punitive award against the 
defendant. The statute as construed in Eccles v. 
Union Pacific Coal Company, 15 Utah 14, 48 P. 148, 
makes it mandatory upon the Court to render judgment for 
three times the amount of damages assessed by the jury. 
It cannot be contested that such a treble damage award is 
punitive or exemplary in nature. As the Court stated in 
Forrester v. Cook, supra: 
-12-
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The provision for damages and three 
times the amount of damages is highly 
penal and therefore subject to strict 
construction. 292 P. at 214. 
In short, the statutory remedy prescribed by 
Utah Code Ann. §78-36-10 (1953), affords complete relief 
to a person wrongfully dispossessed. In the instant case, 
the Court permitted the plaintiff a full opportunity to 
recover all damages the jury believed he naturally and 
proximately sustained as a result of his eviction. The 
plaintiff introduced evidence that he had suffered loss 
of the value of the apartment during the time he was denied 
access thereto, suffered inconvenience, embarrassment, 
mental anguish, loss of use of his personal belongings and 
other general damages incident to his ouster for which the 
jury awarded damages. As a punitive measure, all damages 
assessed by the jury were trebled. 
The plaintiff has therefore utilized the statutory 
cause of action to recover all damages, compensatory and 
punitive in nature, occasioned by the defendants' wrongful 
act of locking him out of his apartment rather than evict-
ing him by legal means. The trial court correctly held 
that any additional recovery for the tort of wrongful 
eviction necessarily would be duplicitous. 
-13-
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If he had elected to.recover on the tort 
theory, plaintiff could have sought damages for mental 
distress, embarrassment, humiliation and inconvenience. 
Hargrave v. Leigh, 73 Utah 178, 273 P. 298 (1928) ? 
Lambert v. Sine, 123 Utah 145, 256 P.2d 241 (1953). He 
also might have attempted to recover the rental value of 
the property during the period of detainer if he could have 
proved he was entitled to continued possession. Larsen 
v. Knight, 120 Utah 261, 233 P.2d 365 (1951); Paxton v. 
Deardon, 94 Utah 149, 76 P.2d 561 (1938). Finally, he 
could have obtained at least nominal damages of $1.00 
to preserve his right to have peaceable possession 
disturbed only by legal process. King v. Firm, supra. 
All of these elements of damage were, however, argued and 
submitted to the jury as a part of his cause of action 
based upon the Forcible Entry and Detainer statutes. 
Accordingly, if the Court had permitted a recovery of such 
damages on a tort theory as well as a statutory theory, 
the jury would have been instructed to award duplicitous 
damages. 
Plaintifffs principal complaint, however, is 
he was denied the opportunity to have the jury assess 
-14-
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punitive damages for the tort of wrongful eviction. The 
fallacy of plaintiff's contention that both causes of 
action can be maintained without duplication of damages is 
most clearly and conclusively demonstrated when one considers 
punitive damages. 
The Court must treble as a penal measure all 
damages awarded by the jury in claims based upon Utah 
Code Ann. §78-36-10 (1953). Eccles v. Union Pacific Coal 
Company, supra; Forrester v. Cook, supra. Any award of 
additional punitive or exemplary damages based upon a tort 
theory arising from the same wrongful act would necessarily 
be duplicitous. The Court could conceivably allocate 
general damages to either a statutory claim or a tort 
claim while submitting both theories to the jury, but any 
punitive award would duplicate the treble damages auto-
matically awarded by virtue of the statute. 
In conclusion, the plaintiff was permitted a full 
opportunity to present to the jury all elements of damage 
to which he was reasonably entitled. By forcing the 
plaintiff to select one theory or the other, the Court 
did not deny plaintiff any remedy to which he was entitled-
but rather, prevented the jury from awarding duplicitous 
-15-
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damages. Plaintiff has cited no case and defendants have 
found none where any Court has allowed a simultaneous 
recovery based upon overlapping causes of action arising 
from the same conduct. Indeed, reason and cited authorities 
compel rejection of the plaintiff's contention and 
affirmance of the Courtfs decision rendered below. 
POINT III. 
ANY ERROR COMMITTED BY THE COURT BELOW WAS 
HARMLESS. 
Plaintiff assigns error to the trial court's 
decision to require plaintiff to proceed on a tort theory 
or on a statutory theory, but not on both. Defendants 
believe the Court was correct in doing so, but in any 
event, any error in requiring such an election caused 
plaintiff no harm because he was given a full opportunity 
to recover all damages to which he was entitled and no 
evidence in this record demonstrates plaintiff would have 
obtained any different result had the Court permitted 
both causes of action. 
As discussed in detail elsewhere in this Brief, 
plaintiff submitted evidence and argument to the jury to 
support each and every element of damage he might have 
been entitled to recover under both theories with the 
-16-
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singular exception of punitive damages. Accordingly, 
since the plaintiff's claims for recovery of compensatory 
damages were not limited in any way by the Court's ruling, 
no reversible error could have been committed at least 
insofar as the plaintiff's rights to remedial relief are 
concerned. Rule 61, Utah Rules of Civil Procedure. 
Whether plaintiff could have recovered punitive 
damages had he been given the opportunity to do so on the 
basis on the record on appeal is purely and wholly specula-
tive. Plaintiff made no proffer of evidence to demonstrate 
the right to recover punitive damages. Having failed to do 
so, he cannot meet the burden of showing error warranting 
reversal of the trial court's decision. 
In Hall v. Blackham, 18 Utah 2d 164, 417 P.2d 664 
(1966), the Court reiterated the now long-standing rule 
applicable to this appeal that the appellant bears the 
burden of demonstrating that the error complained of 
adversely affected the outcome of the jury's decision,. 
In Hall, the Court found no error in the Court's refusal to 
give a requested jury instruction when the record on appeal 
was measured against the following standard: 
Where the parties have been afforded a 
trial a presumption arises that the 
-17-
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judgment should not be disturbed unless 
the one attacking it meets the burden ' 
of showing error substantial and 
prejudicial in the sense that there is 
reasonable likelihood that the result 
would have been different in absence 
of such error. 417 P.2d at 666. 
Plaintiff has failed to offer any competent 
evidence on this appeal upon which the Court could conclude 
that the jury might reasonably have awarded punitive 
damages given the opportunity to do so. In the absence 
of such proof, the judgment below must be presumed correct 
and should be affirmed, 
CONCLUSION 
Plaintiff failed to take a timely appeal from 
the judgment rendered on his claim for damages pursuant to 
the Forcible Entry and Detainer Act and, accordingly, 
the Court has no jurisdiction to consider alleged errors 
affecting the sufficiency or correctness of the jury's 
verdict. The Court below correctly ruled that plaintiff is 
entitled to seek only one recovery for the wrongful acts 
defendants committed and, while plaintiff could elect between 
the tort and the statutory remedies, the jury could not 
award duplicitous damages by considering both causes of 
action. In any event, plaintiff was afforded the opportunity 
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to recover all elements of damage to which he demonstrated 
a right. For these reasons the Court should affirm the 
judgment below. 
Respectfully submitted, 
ELLIOTT JMWILLIAMS 
Attorney for Defendants-
Respondents 
7th Floor, Continental Bank Bldg. 
Salt Lake City, Utah 84101 
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